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Date: January 28, 2004 
Defendants and Respondents. Time: 2:00 p.m. 


Department: 502 


INTRODUCTION AND FACTUAL SUMMARY _ 

The facts behind this case are extremely simple. The plaintiffs and petitioners 
(“plaintiffs”), a group of chiropractors licensed under the appropriate statute and regulations 
governing the practice of that profession in the State of California, are dissatisfied with the 
limitations on their scope of practice and wish to expand that scope. Although couched in terms 
of a much broader philosophical challenge, the gravamen of their complaint is that chiropractors _ 
are not allowed to use hypodermic or acupuncture needles or syringes within their scope of 
permitted practice. : 
Laurence Tain, D.C., et al., v. State Board of Chiropractic ey et al. _ Case No. CGC-03-419378 | 
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| These chiropractors, however, are facing no prosecution by either defendant 
and respondent California State Board of Chiropractic Examiners (“Chiropractic Board”) or by | 


any other law enforcement entity, and they have been admitted to licensure under the procedures 


they now challenge. They have not brought their concerns about the limitations on their scope of 


practice, the role of amendments to the Chiropractic Initiative Act of 1922 (“Act”) in defining the 
scope of permitted practice, or the role of the Council on Chiropractic Education (“CCE”) under 
the said anieadments to the Chiropractic Board for consideration and resolution. They have 
delayed unreasonably in bringing this action, to the Chiropractic Board’s prejudice, and/or have 
acquiesced in the regulatory scheme they now seek to overturn. 

As will be shown below, the scope of permitted chiropractic practice has 


been settled for 65 years and plaintiffs’ other legal challenges are without merit. As there are 


‘no material facts in dispute between the parties, the Chiropractic Board is therefore entitled 


to an award of summary judgment by the court. - 
ARGUMENT 
I 
TITLE 16, CALIFORNIA CODE OF REGULATIONS SECTION 302 IS A 
RATIONAL LEGISLATIVE ENACTMENT OF THE CHIROPRACTIC 
BOARD THAT EFFECTUATES THE SCOPE OF CHIROPRACTIC 

PRACTICE AS SET FORTH IN CONTROLLING PRECEDENT 

Plaintiffs err when they assert in their First Cause of Action that Title 16, 
California Code of Regulations section 302 (“Rule 302," attached hereto as Exhibit “‘A”’ in the 
Chiropractic Board’s Exhibits in Support of Motion for Summary Judgment, etc. [“Exhibits”]) 


fails to pass even the rational basis standard of review' because other professionals who are 


authorized to use the hypodermic needles and syringes that plaintiffs want to use, which is 





1. The rational basis test is routinely applied in areas of economic regulation. 
The standard formulation of the test for minimum rationality is whether the classification 
is “rationally related to a legitimate government purpose.” A distinction in legislation 
is not arbitrary if any set of facts reasonably can be conceived that would sustain it. 
(Griffiths v. Superior Court (2002) 96 Cal.App.4th 757, 776.) 
2 
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‘not implicate fundamental issues. (D’Amico v. Board if Medical Examiners (1974) 11 Cal.3d 1, 


|| they must attack Rule 302 at the rational basis level. (Griffiths v. Superior Court (2002) 


96 Cal. App.4th 757, 776 [where no fundamental right or suspect class is shown, rational basis 
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presently outside the scope of chiropractic practice under Rule 302, or who may otherwise sever 


or penetrate human tissue, as Rule 302 specifically forbids chiropractors to do, may “have only 





between 1% and 50% of the total education and training required to obtain a chiropractic license.” 

(Plaintiffs‘ Second Amended Complaint [“SAC”] at p. 10.) Plaintiffs further err in arguing that 

chiropractors constitute a “suspect class” and that they have a “fundamental right” to engage 

in conduct outside the current scope of permissible chiropractic practice. (SAC at pp. 10-16.) 
Plaintiffs have shown no basis for their contention that they, as chiropractors, 

are members of a “suspect class” for purposes of heightened judicial scrutiny. Physicians 

do not constitute such a classification, nor do dentists. (Rennealip v. Medical Board (1994) . 

27 Cal.App.4th 489, 496; Naismith Dental Corp. v. Board of Dental Examiners (1977) 

68 Cal.App.3d 253, 261.) aia psychoanalysts nor lawyers constitute a suspect class. 

(NAAP v. California Board of Psychology (9" Cir. 2000) 228 F.3d 1043, 1049; Russell v. Hug 

id Cir. 2002) 275 F.3d 812, 819, fn 5.) No basis appears for treating chiropractors differently. 
Similarly, plaintiffs’ contention that they have a “fundamental right” to exercise their 


profession without regulatory oversight is groundless. = right to professional licensure does 


17; see also Kenneally, supra, at p. 496.) No fundamental right exists to pursue an occupation 
with an intimate relationship to the public interest. (Adamson v. ae of Social Services (1988) 
207 Cal.App.3d i 23.) There is no fundamental right to a particular cure or form of treatment. 
(People v. Younghanz (1984). 156 Cal.App.3d 811, 816.) — is no fundamental privacy right 
in decisions concerning medical treatment. (People v. Privitera ( 1979) 23 Cal.3d 697, 702.) 


As plaintiffs have failed to show either a suspect class or fundamental right, 


test applies].) Rule 302, however, merely articulates the eee of practice set forth in People v. | 
Fowler (1938) 32 Cal.App.2d (Supp.) 737 and Crees v. Board of Medical Examiners (1963) 


213 Cal.App.2d 195 (Exhibits “J’’), as well as numerous opinions of the California Attorney 

| oF : . 
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General following Fowler or Crees that interpret the scope of practice under the Act as forbidding 
chiropractors to sever or penetrate human tissue, and thus forbid the use of hypodermic and 
acupuncture needles and syringes that plaintiffs seek to obtain through this litigation. 

. Fowler, interpreting the 1922 Act and relying upon the “well-established” 
and “quite definite” meanings of chiropractic in common understanding at the time of the 
initiative’s passage, found the practice of chiropractic permitted by the Act to be: 


“A drugless method of treating disease chiefly 

by manipulation of the spinal column; . . . a system 
of healing that treats disease by manipulation of 
the spinal column; the specific science that removes 
pressure on the nerves by the adjustment of the 
spinal vertebrae. There are no instruments used, 

the treatment bemg by hand only.” 


(Id. at p. 745, citing the Standard Dictionary, 1913 edition, and the 1917 edition of Corpus Juris.) 
Crees adopts the Fowler position. (Crees supra, at pp. 204-207.) The Fowler court also found 
that chiropractors inherited the practice limitations of “drugless practitioners” under the former 
1913 Medical Practice Act, which included a ban on severing or penetrating human tissue. 
(Id. at p. 744.) Crees 1s in agreement. (See id. at pp. 211-214.) 

Plaintiffs’ attack on Rule 302 is thus prohibited by the rule of stare decisis. 
As Witkin states: 


“The doctrine of stare decisis expresses a 
fundamental policy of common law jurisdictions, 


2. See, e.g., In Re Hartman (1935) 10 Cal.App.2d 213, 217. See also People v. Marineau 
(1942) 55 Cal.App.2d 893, People v. Nunn (1944) 65 Cal.App.2d 188, People v. Mangiagli 
(1950) 97 Cal. App.2d (Supp.) 935, and People v. Augusto (1961) 193 Cal.App.2d 253, 
wherein each and every reported incident of chiropractors’ use of hypodermic needles or 
syringes was found improper and illegal as outside the scope of practice established by the 
Initiative Act of 1922. The opinions of the Attorney General at 9 Ops.Atty.Gen. 309 (1947), 
29 Ops.Atty.Gen. 178 (1957), and 59 Ops.Atty.Gen. 420 (1976) likewise unanimously find 
the severing and/or penetration of human tissue as sought by plaintiffs herein to be illegal 
as outside the scope of chiropractic practice under the 1922 Initiative Act. 


3. Essentially identical definitions are also cited in Fowler, supra, from contemporary 
editions of Webster’s Dictionary, Webster’s New Standard Dictionary, Webster’s International 
Dictionary, Nelson’s Encyclopedia, and the International Encyclopedia. 


4. 
a ae 
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that a rule once declared in an appellate decision 
constitutes a precedent that should normally be 
followed by certain other courts in cases involving 
the same problem. It is based on the assumption 
that certainty, predictability, and stability in the law 
are major objectives of the legal system; 1.e., that 
parties should be able to regulate their conduct and 
enter into relationships with reasonable assurance 
of the governing rules of law.” 


(9 Witkin, California Procedure, 4" ed. 1997, § 917, pp. 953-954, emphasis added.)* A lower 
court that refuses to follow binding precedent of a higher court acts in excess of jurisdiction and 
is subject to correction by mandate. (Witkin, op. cit., pp. 956-957, citing Auto Equity Sales v. 
Superior Court (1962) 57 C.2d 450.) The rule is almost invariably followed in the construction 
of statutes because of “the utmost importance that the statutory law be of certain meaning and 
fixed interpretation.”” (16 California Jurisprudence, 3d ed. 2002, § 303, pp. 822-823.) A major 
factor in determining the applicability of the rule of stare decisis is the long acceptance of a rule 
of decision by other cases, the legal profession, and the general public. (Witkin, op. cit., § 951, 
pp. 995-997.) 


The decision infPewlen as followed in Greésj interprets the Act and determines 


that the scope of chiropractic practice doesmoriallow the penetrating/onsevering,of humanstissue, 
iiealiniaiiaaiiamai | . _ 


(Fowler at p. 745 and sources found therein.) The Fowler/Crees rule, which is the basis 
of and is clearly set forth in Rule 302, has been followed consistently by courts and agencies 


for 65 years and is the last decision on this issue in point of time. It must therefore be followed. 


4. See also 16 California Jurisprudence, 3d ed. 2002, §273, p. 769: Stare decisis 
is a fundamental jurisprudential policy directed toward harmony and predictability of the law. 


5. Long acceptance of a court decision is a “potent argument” in favor of allowing it 
to stand. (Witkin, loc. cit.) Cf. Gardiner v. Royer (1914) 167 C. 238, 242 (rule of 20 years 
standing and uniform adherence will not be disturbed); Broadway-Locust Co. v. Industrial 
Acc. Comm. (1949) 92 Cal.App.2d 287, 293 (rule of 30 years followed on basis of consistent 
administrative and case law interpretation and adjustment of industry to rule). 

a 
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(16 California Jurisprudence, 3d ed. 2002, § 297, p. 811 and cases cited therein.) 

The Chiropractic Board could therefore reasonably conclude that a drugless 
healing profession that treats disease by manipulation of the spinal column, by hand only, 
and is heir to the proscription against penetrating or severing human tissue as set forth 
in Fowler/Crees, supra, has no need for and may not use hypodermic needles or syringes. 
Unless the Fowler/Crees rule itself is irrational, Rule 302 clearly meets the rational basis test.° 

Since this court cannot disregard the Fowler or Crees decisions, and since 
Rule 302 follows, and agrees with and is consistent with, the Fowler/Crees analysis, there is 
no legal or factual question as to the chiropractic scope of practice and the Chiropractic Board 
is entitled to judgment on plaintiffs’ First Cause of Action as a matter of law.’ 

II 


NO “ADDITIONAL PRACTICE RIGHTS” ARE CREATED BY ANY 
AMENDMENTS TO THE CHIROPRACTIC INITIATIVE ACT © 





_ Plaintiffs’ second cause of action maintains that the Chiropractic Board, 
as a result of certain smeninetst the Initiative Act passed by the voters in 1948, 1970 and 
1976 relevant to “electives” in the chiropractic curriculum, is duty bound to, inter alia, enact 
regulations defining the content of elective courses made possible by the above amendments and, 
additionally, defining the scope of expanded “practice rights” that plaintiffs assert they may 
acquire through completion of the “elective “courses. Here also, however, there is no dispute 


as to any material fact and plaintiffs are wrong on the law. 





6. The Chiropractic Board hereby adopts the further or additional arguments or evidence 
supplied by defendant California Acupuncture Board relating to this and all other claims 
of plaintiffs as set forth in its Memorandum of Points and Authorities in Support of Motion 
for Summary Judgment or, in the Alternative, Summary Adjudication and Request for Judicial 
Notice. 


7. This conclusion is fortified by plaintiffs’ admission that the question of the scope 
of chiropractic practice is a pure question of law (see plaintiffs’ opposition to the Chiropractic 
Board’s demurrer at p. 12) and, further, that Rule 302 is consistent with the Fowler decision. 
(See SAC at p. 16, paragraph 47.) | 
6. 
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Although it ‘ true that the amendments to the Act that were approved by | 
the voters in 1948 and 1976 do provide for the permissive incorporation of elective courses 
| in chiropractic curricula, it is clear from the plain text of those amendments that they do not 
provide for, require, or even mention increased or expanded “practice rights,” i.e., an expanded 
— of chiropractic practice consistent with plaintiffs’ desire to utilize hypodermic needles 
| and syringes, anenedly obtainable by completion of “elective” courses. (Exhibits “T’.)® 
| Plaintiffs, realizing that the plain text of the amendments constitutes the most 
| 


formidable opposition to their preferred interpretation, attempt to manufacture “ambiguity” 
in order to import a favorable construction. Citing Legislature v. Eu (1991) 54 Cal.3d 492, 
they argue initially that since the opponents of the amendments speculated in their voter pamphlet 


statements that such elective courses could be used to expand the course of chiropractic practice 


and the supporters of the amendments failed to specifically refute this argument of the opponents, 








as follows: “The schedule of minimum educational requirements to enable any person to 
practice chiropractic in this state is as follows . . . anatomy (600 hours), histology (100 hours), 
elementary chemistry and toxicology (100 hours), physiology (200 hours), bacteriology 

(100 hours), hygiene and sanitation (100 hours), pathology (200 hours), diagnosis or analysis 
(400 hours), chiropractic theory and practice (500 hours), obstetrics and gynecology 

(100 hours). Total 2400 hours.” The Chiropractic Board, by regulation, expanded that required 
mimmum from 2400 hours to 4,000 hours in 1944. (See Hunt v. Board of Chiropractic 
ExaminerS¥1948) 87 Cal.App.2d 98 [Board fully empowered by Section 4(b) and (e) of 


the Act to increase minimum required subject hours].) The amendments of 1948, as to which 


added an unspecified electives component ranging from 0% to 17% of the required courses. 
The amendments of 1970-im pertinent part, merely specified that the Board was to exercise 

its power under Sections 4 and 10 pursuant to the provisions of Administrative Procedure Act. 
The amendments of 1976 further modified the course requirements percentages of Section 5 
of the Act topermit 15% of course work to be done in chiropractic electives as follows: 

“The schedule of minimum educational requirements to enable any person to practice 
chiropractic in this state is as follows, except as herein otherwise provided:, Group 1 Anatomy, 
including embryology and histology (14%), Group 2 Physiology (6%), Group 3 Biochemistry 
and clinical nutrition (6%), Group 4 Pathology and bacteriology (10%), Group 5 Public health, 
hygiene and sanitation (3%), Group 6 Diagnosis, dermatology, syphilology and geriatrics, 

and radiological technology, safety, and interpretation (18%), Group 7 Obstetrics and 
gynecology and pediatrics (3%), Group 8 Principles and practice of chiropractic, physical 


therapy, psychiatry, and office procedure (25%) Total...... 85% Electives...... 15%”. 


8. Section 5 of the original Act prescribed a minimum of 2400 hours of required subjects 


7 
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1 || the amendments must have been intended to have this effect. (SAC, § 56 at pp. 19-20, citing Eu, 
2 | supra, at pp. 504-505.) 
3 The Eu case, however, is not on point with respect to the effect to be given 


4 || the voters‘ authorization of elective courses in chiropractic curricula. In Eu the Supreme Court 





5 | construed the language in Proposition 140, the term limitation amendment passed by the voters 


6 





in 1990, providing that “No Senator may serve more than 2 terms” and “No member of the 
| 


7 Assembly may serve more than 3 terms.” The question addressed was whether the said language 


8 | imposed a lifetime ban on affected persons, or whether the language merely banned consecutive 


9 terms in the numbers indicated. (/d. at p. 504.) 
10 | The Supreme Court, having first found the language of the amendment ambiguous 
11 on the question of an intent to impose thereby a lifetime ban, then considered available indicia 
12 }| of voter intent, including the analysis and arguments contained in the official ballot pamphlet. 
13 | Ud., citing Kennedy Wholesale, Inc. v. Board of Equalization (1991) 53 Cal.3d 245 and 
14 Amador Valley Joint Union High School District v. Board of Equalization (1978) 22 Cal.3d 208.) 
15 || While acknowledging-that language taken from the expressed fears and doubts of a proposition’s 
16 opponents was “not highly authoritative in construing” the intent of such propositions due to the 
17 || likelihood that the opponents’ statements “overstate the adverse effects of the challenged measure” 
18 |] (id. at p. 505), the Court nevertheless utilized the opponents’ characterizations of the effect of the 
19 || proposal, uncontradicted by its proponents, because, in addition to agreeing with the characterization 
20 || of the effect of the proposal given by the Legislative Analyst, the proponents’ statements on the 
21 || same question were consistent with those of the opponents and supported them. (Ibid.) 
22 Here, in contrast, there is no ambiguity in the amendments themselves as there 


23 || is no expression whatsoever in the text of the amendments providing for, authorizing, or even 

24 || mentioning “increased practice rights” to be gained from the provision of elective courses, and 
25 }| there are no corresponding statements, either from the Legislative Analyst or the amendments’ 

26 || proponents, that can be read to be in agreement with the unsupported speculations of the opponents. 


27 || There is therefore no reason to allow plaintiffs’ citation of the opponents’ “fears and doubts” 


8. 
SNL a 
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1 || to substitute for the total absence of any positive expression of legislative intent consistent with | 
2 || their preferred interpretation. 

3 Plaintiffs, however, now appear to have abandoned the above argument, in that 

4 fe their opposition to the Chiropractic Board’s demurrer shifted the location for a purported — 

5 “ambiguity” from the text of the amendments to the text of the Act itself as found in the phrase 

6 | of Section 7 “as taught a chiropractic schools or colleges.” (See plaintiffs’ Opposition at p. 14.) 
7 Plaintiffs, however, in attempting to evade the force of the Chiropractic Board’s 

8 j| argument that there is simply no mention of “increased practice rights” in the amendments 

9 || themselves, forget that the Fowler case clearly determined the meaning of the phrase “as taught 


10 | in chiropractic schools or colleges” and eliminated any ambiguity as to its possible meaning: 


11 In Fowler the court stated: 


12 | “Section 7 is the only provision of the Chiropractic 
| Act which undertakes either to define or describe 
13 | chiropractic or to declare what is authorized by a 
license issued under the act [sic]. The authorization 
14 is in two parts. 1“ ‘to practice chiropractic . . . 
as taught in chiropractic schools or colleges,’ and 2d 
15 “to use all necessary mechanical, and hygienic and 
sanitary measures incident to the care of the body.’ 
16 ... The practice authorized must be ‘chiropractic,’ 
and it must also be ‘as taught in chiropractic schools 
17 or colleges.’ Neither of these expressions can rule 
the meaning of the statute, to the exclusion of the 
18 other.” (/d. at p. 745.) 
19 After showing that the meaning of “chiropractic” was well defined and established 


20 || at the time of the passage of the Act in 1922 (see id..at pp. 745-746), the Fowler court then 
21 || turned its attention to the meaning of the phrase “as taught in chiropractic schools or colleges.” 


22 || The court explained the meaning of the phrase as follows: 


23 - “Were the word ‘chiropractic’ of unknown, 
ambiguous or doubtful meaning, this clause 

24 ‘as taught,’ etc., might serve to provide a means 

| | of defining or fixing its signification, but there © 

25 , is no such lack of clarity. The scope of chiropractic 
being well known, the schools and colleges, as far 

26 . as the authorization of the chiropractor’s license 

| is concerned, must stay within its boundaries; 
27 I they cannot exceed or enlarge them. The matter left 
9. 
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concluded: 





9. The “measures” referred to are those “necessary mechanical, hygienic, and sanitary 
|| Measures incident to the care of the body” permitted to the chiropractor by Section 7 of the Act. 


10. The “proviso” is the restriction on the authority granted by the Act that such authority 
does not include “the practice of medicine, surgery, osteopathy, dentistry, or optometry, or the 
use of any drug or medicine now or hereafter included 1 in materia medica.” See Bus. & Prof. 
Code section 1000-7. 





Laurence Tain, D.C., et al., v. State Board of Chiropractic Examiners, et al. 


The Fowler court then approved the following instruction of the trial court: 


In concluding its treatment of the meaning of this phrase, the Fowler court 
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to them is merely the ascertainment and selection 
of such among the possible modes of doing what 

is comprehended within that term [sc. chiropractic] 
as may seem to them best and most desirable, 

and so the fixing of the standards of action in that 
respect to be followed by chiropractic licensees. 
(Id. at p. 747, emphasis added.) 


“It is thus seen that the authority granted 

to a chiropractor to practice the arts taught in 
chiropractic schools and colleges is limited by . 
the restriction that such practice may not invade 
the field of medicine or surgery, nor may the 
chiropractor use any drug or medicine in materia 
medica (italic in original), even though certain 
phases of the practice of medicine or surgery 

or the use of such drugs or medicines may have 
been taught in chiropractic schools or colleges. 

In other words, the chiropractor is limited to the 
practice of chiropractic and the use of mechanical, 
hygienic and sanitary measures incident to the 
care of the body, which do not invade the field 

of medicine and surgery, irrespective of whether ' 
or not additional phases of the healing art, including 
medicine or surgery or the use of drugs may have © 
been taught in chiropractic schools or colleges.” 
(Id. at p. 748, emphasis added.) 


Neither as to. the described ‘measures’ authorized 
by section 7,’ nor as to the limitations upon them 
by the proviso,’° does the statute confer any 
selective function upon chiropractic schools or 
colleges. They cannot, by teaching any measures 
which are properly a part of the practice of 
medicine, or otherwise banned by the proviso, 
prevent them from being such [sc. excluded from 
the practice of chiropractic], or otherwise authorize 


10. 
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chiropractors to make use of them.” (Id. at p. 750, 
emphasis added.) 


Thus, con to plaintiffs’ final position, there is also no ambiguity in the Act 
itself concerning the phrase “as taught in chiropractic schools or colleges” since that phrase has 
been thoroughly construed and explained by the Fowler decision. Plaintiffs’ claim of increased 


“practice rights” in their Second Cause of Action based on amendments to the Act must, 
therefore, fall.'' 
Oni . 

Plaintiffs, however, also maintain in the Second Cause of Action that 
the Chiropractic Board is under a variety of duties to effectuate plaintiffs’ vision of the scope of 
chiropractic practice. (See SAC at pp. 35-36 [duty to prescribe and define requirements for 


electives made available under the relevant amendments to the Act; duty to define additional 


practice rights available on completion of electives; duty to administer examinations on elective 


courses; duty to certify chiropractic specialists; duty to promulgate regulations effectuating the 

preceding duties].) This contention is entirely without legal basis, however, as plaintiffs point 

to no ministerial duty of the Chiropractic Board to do so. | 

CCP section 1085 provides in pertinent part that “A writ of mandate may be issued 

. . to compel the performance of an act which the law specially enjoins, . . .” This provision has 

been repeatedly interpreted to mean that the writ will only issue to compel the performance of 

a ministerial duty owed to petitioner; it does not lie to compel the performance of a discretionary 

agency action. (See, e.g., California State Psychological Assn. v. County of San Diego (1983) 

148 Cal.App.3d 849, 858 [writ does not lie to control discretion within area lawfully entrusted to 





11. This conclusion is fortified both by plaintiffs’ failure to answer the Chiropractic 
Board’s argument that no reasonable elector could or would have concluded from the plain text 
of the amendments that “additional practice rights” were intended to be created by the mere 
inclusion of permissive electives in the chiropractic curriculum (see the Chiropractic Board’s 
Memorandum of Points and Authorities in Support of Demurrer, etc. at p. 9, fn 9) and by the 
fact that the consistent administrative construction of the amendments by the Chiropractic © 
Board, due great weight and deference by the court, has been against plaintiffs’ contentions. 
(See, e.g., Citicorp North America, Inc. v. Franchise Tax Board (2000) 83 Cal.App.4th 1403, 
141 8.) 


11. 
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| agency].) The writing of regulations has been specifically committed to the Chiropractic Board’s 
discretion by Section 4(b) of the Act of 1922 (see Hunt v. Board of Chiropractic Examiners 
| (1948) 87 Cal. App.2d 98, 101), and such discretionary authority has continued unbroken under 
the present codified Act as well.” 

| Moreover, courts that have considered the issue have found the decision to engage 
| in agency rulemaking a discretionary, legislative act, not a ministerial function, and thus not 
: subject to mandate. (See, e.g., Tailfeather v. Board of Supervisors (1996) 48 Cal.App.4th 1223, 
| 1244 [court cannot command or prohibit legislation; unless statute specifically calls for formal 
| regulation in particular area, decision to promulgate regulations is discretionary].) 
There is thus no dispute ag to any material fact raised in plaintiffs’ Second Cause of 


| Action, and the Chiropractic Board is entitled to judgment as a matter of law. Summary judgment 





| is therefore proper. 
«wT 


THE ROLE OF THE COUNCIL ON CHIROPRACTIC EDUCATION UNDER THE 
AMENDMENTS TO THE CHIROPRACTIC ACT DOES NOT VIOLATE 


ARTICLE I, SECTION 12 OF THE CALIFORNIA CONSTITUTION 
Plaintiffs’ challenge to the provision of national standards for the practice of 
OS ye yp tr 


chiro ractic in California by the Board through the Council on Chiropractic Education (“CCE”) 


is based on the provisions of Article II, section 12 of the California Constitution, which provides that . 


“No . . . statute proposed to the electors by the 
Legislature or by initiative, that . .. names or 
identifies any private corporation to perform any 
function or to have any power or duty, may be 
submitted to the electors or have any effect.” (Id.) 


In the seminal decision construing the above constitutional provision, Calfarm 





12. “Sec. 4. The board shall have power: ...(b) To adopt from time to time such rules 
and regulations as the board may deem proper and necessary for the performance of its work, 
... (Emphasis added.) Code section 1000-4 provides: “The board shall have power: ... 
(b) To adopt from time to time such rules and regulations as the board may deem proper and 
necessary for the performance of its work, the effective enforcement and.administration of 
this act, the establishment of educational requirements for license renewal, and the protection 


27 }\ of the public. (Emphasis added.) 3 yy AME WD M E457. 
A ee 12. 
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1 


2 || inquiry into the interests protected by the provision and the evils to be avoided thereby was 


Ins. Co. v. Deukmejian (1989) 48 Cal.3d 805, the Supreme Court indicated that a searching 


3 || necessary. (See id. at p. 833.) 
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The relevant portion of the Act following the 1976 amendments read as follows: 


“*. . Except in the cases herein otherwise 
prescribed, each applicant shall present evidence 
of having attended, and graduated from, 

a chiropractic college accredited by the Accrediting 
Commission of the Council on Chiropractic 
Education, or the equivalent thereof, ...” 

(/d., emphasis added.) 


The relevant portions of the Act following the 1978 amendments read as follows: 


“Sec. 4. Powers of the board. The board shall have 

power: ...(g) To approve chiropractic schools and 

colleges whose graduates may apply for licenses 

in this state. The following shall be eligible for 

approval: (1) Any chiropractic school or college 

having status with the accrediting agency and 

meeting the requirements of Section 5 of this act 

and the rules and regulations adopted by the board. 
.. (3)... As used in this section, ‘accrediting 

agency’ means (1) the Accrediting Commission 

of the Council on Chiropractic Education, 

other chiropractic school and college accrediting 

agencies as may be recognized by the United States 

Commissioner of Education, or chiropractic 

school and college accrediting agencies employin 

equivalent standards for accreditation as a 

determined by the board, (2)...or(3).. 

board. (U/d., emphasis added; see also See a) 





Subsequent cases have followed the path of careful analysis of the n 


organization’s actual activities which are required to be performed and for which it receives 


power or authority under the initiative statute. In Pala Band of Mission Indians v. Board of 


Supervisors (1997) 54 Cal.App.4th 565, the court determined that the initiative did confer 


functions to perform and powers or duties on the named organization since: 


“(T]he proposition provides the applicant (defined 
as Servcon) with the sole responsibility of preparing 
and submitting the site plan that will ultimately 
define the precise nature of the project created 

by the proposition. This imposes functions, power, 


13. 
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and duties on Servcon within the meaning of article 
II, section 12. ... [§] Further, the initiative 
repeatedly states that the applicant ‘shall consult’ 


numerous specified permits and approvals required 
by state or federal law. (Citation omitted.) The 
proposition also recognizes the applicant will be 
the operator of the solid waste facility and imposes 
on the applicant numerous duties and powers related 
to the operation of the facility. (Citation omitted.) 
... [§] The initiative specifies functions and duties 
that Servcon must perform in operating the facility 
and gives Servcon exclusive authority to prepare a 
site plan, apply to operate, and operate the project.” 
(Id. at p. 584-585, emphasis added.) 


Here, in contrast, the CCE’s presence does not amount to the performance 
of any function or the possession of any power or duty as a result of the amendments. Rather, 
the CCE, through its independently existing accrediting activities, serves merely as a resource 


or point of reference for determinations of the Chiropractic Board as to the qualifications of 





candidates for licensure. (Business and Professions Code section 1000-4(g)(3), supra.) Of itself, 
the CCE actually does nothing, and is required to do nothing, as a result of the language of the 
amendments. Nor does the CCE, as a result of the amendments, possess or exercise exclusive 
authority as to the Chiropractic Board’s determinations conceming qualifications of applicants 
for licensure. (Cf. Pala Band, supra, at p. 585.) Candidates for licensure may establish their 
qualifications through educational paths accredited by entities, other than the CCE, that are 
recognized by the U. S. Commissioner of Education or deemed equivalent by the Chiropractic 
Board. (Business and Professions Code section 1000-4(¢)(3).)? 

Plaintiffs’ Third Cause of Action challenging the legality of the CCE’s role under 
the relevant amendments to the Act thus raises no material issue of fact, and the Chiropractic 


Board is clearly entitled to judgment as a matter of law. Summary judgment is therefore proper 





13. The Chiropractic Board also notes that plaintiffs’ construction of the role of the CCE 
under the amendments would produce the absurd result of a restriction of the Board’s ability 
to apply nationally-recognized accreditation standards to a nationally practiced profession at a 
time of severely reduced public financing. Such an absurd result in constitutional interpretation 
is to be avoided, (Stanton v. Parish (1980) 28 Cal.3d 107, 115.) 
14. 
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in favor of the Chiropractic Board. 


IV 


PLAINTIFFS HAVE FAILED TO EXHAU ST ADMINISTRATIVE REMEDIES 
Plaintiffs ask this court to take actions that must in the first instance be presented 


| to the Chiropractic Board for administrative action. Specifically, plaintiffs, in their First Cause 


| of Action challenging the validity of Rule 302 and seeking to enjoin its further operation, 


ask this court to “declare Rule 302 invalid, void, unconstitutional and of no force or effect.” 


| (SAC at p. 35.) Plaintiffs in their Second Cause of Action similarly ask this court to issue its _ 

| order “commanding the defendant Chiropractic Board to promulgate regulations prescribing 

! and specifically defining the elective education and training to be made available pursuant to- 

| : the 1948, 1970 and 1976 amendments to the Chiropractic Act; regulations defining the practice 


rights available to chiropractors upon the completion thereof; and regulations as needed to enable 
the Chiropractic Board to administer examinations relative to the prescribed elective education.” 
(id. at pp. 35-36.) And in their Third Cause of Action, plaintiffs seek the court’s order 
“commanding the defendant Chiropractic Board to duly consider and approve postgraduate 


level schools or colleges to offer the elective portion of the curriculum provided for by section 5 


the Chiropractic Board.) However, as the Supreme Court stated in Styne v. Stevens (2001) 
26 Cal.4th 42: 


“,..[ W]here an adequate administrative remedy 

is provided by statute, resort to that forum is a 
‘jurisdictional’ prerequisite to judicial consideration 
of the claim.” (dd. at p.56, citations omitted.) 


Such an adequate administrative remedy is provided at Government Code section 


11340.6, which provides: 
“.. [A]ny interested person may petition a state 
15. 7 
a eR a em ee 
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agency requesting the adoption, amendment, 

or repeal of a regulation as provided in Article 5 

(commencing with Section 11346). This petition 

shall state the following clearly and concisely: 

(1) The substance of the regulation, amendment, 

or repeal requested; (2) The reason for the request; 
[and] (c) Reference to the authority of the state 

agency to take the action requested.” (/d., 

emphasis added.) 





Plaintiffs clearly seek the repeal of Rule 302 and the adoption and/or amendment of 


other regulations in effectuation of their theory of the proper scope of chiropractic practice. They 


| may not maintain this action until they have submitted their proposals to the Chiropractic Board and 


Failing to have satisfied the jurisdictional requirement of prior exhaustion of 
administrative remedies, all plaintiffs’ causes of action fail as a matter of law and the Chiropractic 
Board is entitled to summary judgment on that basis. 

V 


PLAINTIFFS LACK STANDING TO MAINTAIN THIS ACTION 
_ As plaintiffs have set forth in their SAC, they are all licensed chiropractors 


schools or colleges whose programs were approved by the CCE. (Id. at p. 24.) Plaintiffs thus 
neither seek licensure nor are they in danger of losing the licensure they possess. They have also . 
suffered no harm as a result of the Chiropractic Board’s reliance on the accreditation provided by 
the CCE as a criterion for admission to the Chiropractic Board’s licensure procedures. 

Plaintiffs therefore lack standing to pursue their claims as persons not beneficially 
interested in the relief sought. (Carsten v. Psychology Examining Committee (1980) 27 Cal.3d 
793, 797 [petitioner neither seeking psychology license nor in danger of losing same under 
challenged rule not beneficially interested in issuance of writ of mandate].) 


The same result obtains as to all plaintiffs’ causes of action, not mney as to those 
16. 
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1 E in mandate. Plaintiffs all sought and received licensure as chiropractors by the Chiropractic 


2 Board at least after the ruling in Fowler and Crees, supra. (Exhibits “B” through “F”.)'* They 





3 | thus took their licensure with full knowledge of what the permitted scope of chiropractic practice 
4 || was in California and with no expectation that any greater scope of practice was possible or . 
5 | ahem They have thus suffered no injury through any purported diminution of practice 
6 j rights because of the rule they now challenge. (See 3 Witkin, California Procedure 4" ed. 1 997, 
7 |i “Actions,” §73, p. 133.) | 
8 Since plaintiffs lack standing to maintain this scat the Chiropractic Board 
9 |] is entitled to judgment as a matter of law, and summary judgment is therefore proper. 
10 | VI 
11 PLAINT IFFS’ CLAIMS ARE ALL SUBJECT TO LACHES 
12 A finding of laches is sufficient to enable the court to award summary eitheat to the 
13 party alleging laches. (See Johnson v. City of Loma Linda (2000) 24 Cal.4th 61, 67 [trial court’s 
14 | grant of summary judgment on laches defense upheld].) Laches requires both a determination of 
15 | unreasonable delay in the party against whom the defense is asserted and either acquiescence by 
16 that party in the act complained of or prejudice to the party raising the defense. (Bono v. Clark 
17 || (2002) 103 Cal.App.4th 1409, 1418, citing Johnson vy. City of Loma Linda, supra.) 
18 Here, the delay in bringing this matter is unreasonable as a matter of law 
19 || as to four of the plaintiffs. Plaintiff Tain was licensed to practice chiropractic in the State of 
20 || California on January 1, 1962. (Exhibits “B”.) He has thus delayed 41 years to challenge the 
21 || scope of practice as set forth in Fowler and Crees, supra, 27 years to challenge the 1976 
22 
23 14. Plaintiff Wattenberg received licensure with knowledge both of the Fowler/Crees 
7A rule and Rule 302 as she was licensed in 2001. | 
25 15. “One who invokes the judicial process does not have ‘standing’ if he, or those whom 
he properly represents, does not have a real interest in the ultimate adjudication because the 
26 || actor has neither suffered nor is about to suffer any injury of sufficient magnitude reasonably 
— |] to assure that all of the relevant facts and issues will be adequately presented.” (Witkin, loc. 
27 || cit., emphasis added.) r 
28 ‘ll Laurence Tain, D.C., et al., v. State Board of Chiropractic Aone etal. Case No. CGC-03-419378 


Memorandum Of Points And Authorities In Support Of Defendant And Respondent Board Of Chiropractic Examiners’ 
Motion For Summary Judgment Or, In The Altemative, Summary Adjudication 


0 Oo YA ww 


10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 





278 


amendments which he alleges to have created the possibility to increase his “practice rights,” 
25 years to challenge the role of the CCE in determining admission criteria to the Chiropractic 
Board’s licensure process, and 12 years to challenge the scope of practice set forth in Rule 302. 
‘ Further, plaintiff Bitters was licensed to practice chiropractic in the State of 

California on January 1, 1979. (Exhibits “C’’.). He has delayed 24 years in challenging the 
Fowler/Crees scope of practice and the 1976 and 1978 amendments to the Act. He has also 
delayed 12 years in attacking Rule 302, which was promulgated in 1991. 

Plaintiff Prescott, licensed on January 1, 1984 (Exhibits “D’’), has delayed 
19 years in challenging the Fowler/Crees rule and the 197 6 and 1978 amendments to the Act. 
She has also delayed 12 years in mounting a challenge to Rule 302. 

Similarly, plaintiff Nielsen was licensed to practice chiropractic in California 
on January 1, 1988. (Exhibits “E”.) He has delayed 15 years in challenging the Fowler/Crees 
scope of practice and the 1976 and 1978 amendments to the Act. He has also delayed 12 years 


in attacking Rule 302. 


Plaintiff W attenberg, the most recently licensed, was licensed on May 18, 2001 
(“Exhibits “F’’) and filed her claims on April 14, 2003, approximately 23 months after licensure. 
However, in Johnson, supra, plaintiff delayed only 18 months in filing his petition for writ of | 
mandate. (Jd. at p. 68.) 

In addition to unreasonable delay, however, the party raising the laches defense 
must also show either acquiescence in the conduct complained of or prejudice as a result of 
the delay. (Bono, supra, at id.) Here both options are satisfied. 

| It is clear that ail plaintiffs accepted licensure knowing the limitations on their scope 

of practice, either through the Fowler/Crees rule (plaintiffs Tain, Bitters, Nielsen and Prescott) or 
through the Fowler/Crees rule and Rule 302 (plaintiff Wattenberg). Thus, as to the scope of practice 
set forth in Fowler/Crees and Rule 302, all plaintiffs have acquiesced in the said rule. 

Moreover, the Chiropractic Board has suffered prejudice from the plaintiffs’ 


tardy filing of their claims. The Chiropractic Board has relied on its interpretation of the effects 
18. | 
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| of the 1948, 1970 and 1976 amendments authorizing the permissive inclusion of elective courses 


in chiropractic curricula for, at a minimum, 27 years and, at a maximum, 55 years. It has 


constructed a well known and widely disseminated administrative regulatory structure based | 


| on that interpretation (see Title 16, California Code of Regulations section 330, et seq., attached 
| Mg 


which would require years of costly internal agency study, public input, 





| and administrative review by the Chiropractic Board and the Office of Administrative Law, 


followed by possible protracted judicial review, to replace. (See Declaration of Jeanine Smith.) 


| The accrued costs of erecting, maintaining, and defending the existing administrative structure 


flow directly from the failure of plaintiffs to challenge these amendments immediately upon 


licensure. (See Johnson v. Loma Linda, supra at p. 69 [defendant city prejudiced by delay as to 


| costs of management structure.) 


Similarly, the Chiropractic Board has suffered prejudice from plaintiffs’ tardy 
filing of their claim challenging the role of the CCE in providing input into the licensure process. 
For at least 25 years, 1.e., from 1978, the Chiropractic Board has relied on the accreditation 
decisions of the CCE in determining candidates for admission to its licensure process and has 
incorporated those decisions in its regulatory structure. (See Title 16, California Code of 
Regulations sections 330, et seqg., and 340, et seq., attached hereto as Exhibits ““H”’.) The cost of 
voiding that system, developing a parochial California accreditation process, and implementing 
the concomitant administrative and examination procedures is sreuentty unknown, but can 
confidently be predicted to be significant. (Declaration of Jeanine Smith.) The even more serious, 
though intangible, impact of isolating California-licensed practitioners from the national curricular 
standards utilized by other State chiropractic regulatory agencies is also prejudicial. (/bid.) 

Thus, plaintiffs are guilty of laches in bringing this action at this time. 

Their delays in icing SO are, as to all but one of the plaintiffs, so outrageous as to be prejudicial 
asa istiek of law; the delay of the other individual, however, is unreasonable as well since that 


plaintiff, Wattenberg, knew or should have known of the limitations on her scope of practice 


|] at the time of licensure and still delayed almost two years 1n bringing her suit. As to the First 


19. | 
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Cause of Action challenging the Fowler/Crees rule and its regulatory effectuation in Rule 302, 
all plaintiffs have acquiesced in the said rule. As to the Second and Third Causes of Action 
attacking the Chiropractic Board’s interpretation of amendments to the Act in 1948, 1970, 1976 
and 1978, the costs of administering the present rules and of creating, implementing and 
aduiitiaaring new ones as desired by plaintiffs are highly prejudicial to the Chiropractic Board. . 
Ali plaintiffs’ causes of action are subject to the above laches defense. As there 
is no dispute as to any material fact going to that defense and the Chiropractic Board is entitled 
to judgment as a matter of law, a grant of summary judgment on that defense is appropriate. 
CONCLUSION 
Defendant and respondent California State Board of Chiropractic Examiners 
has shown that no dispute as to any material fact exists in any of plaintiffs’ causes of action 
in this proceeding and that the Chiropractic Board is entitled to judgment as a matter of law. 
The Chiropractic Board therefore respectfully requests that this court grant summary judgment 
in its favor as to all plaintiffs’ causes of action or, in the alternative, summary adjudication 
as to those individual elaims which satisfy those silane 
DATED: November 12, 2003 a 
Respectfully submitted, 


BILL LOCKYER, Attorney General 
of the State of California 





FRED A. SLIMP I 
Deputy Attorney General 


Attorneys for Defendant and Respondent 
Board of Chiropractic Examiners 
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CASE NAME: Laurence Tain, D.C., et al., v. State Board of Chiropractic Examiners, et al. 


CASE NO.: 


| am employed in the County of Alameda, California. | am over the age of 18 years and not a party to the . 


CGC-03-419378 in the Superior Court of California, County of San Francisco 


within entitled cause; my business address is 1515 Clay Street, 20th Floor, Oakland, California 94612-1413. 
On November 12, 2003, | served the following document(s): 


MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF 
DEFENDANT AND RESPONDENT BOARD OF CHIROPRACTIC EXAMINERS’ 
MOTION FOR SUMMARY JUDGMENT OR, IN THE ALTERNATIVE, 
SUMMARY ADJUDICATION 


on the parties through their attorneys of record, by placing true copies thereof in sealed envelopes 
addressed as shown below for service as designated below: : 


(A) 


-) 


(C) 


(D) 


(E) 


(F) 


By First Class Mail: |! caused each such envelope to be placed in the internal mail 
collection system at the Office of the Attorney General with first-class postage thereon fully 
prepaid in a sealed envelope, for deposit in the United States Postal Service that same day 
in the ordinary course of business. 


By Certified Mail: | caused each such envelope to be placed in the internal mail collection 
system at the Office of the Attorney General with first-class postage thereon fully prepaid 
in a sealed envelope, for deposit in the United States Postal Service that same day in the 
ordinary course of business. 


By Overnite Mail: 1 caused each such envelope to be placed in a box or other facility 
regularly maintained by the express service carrier, or delivered to an authorized courier 
or driver authorized by the express service carrier to receive documents, in an envelope or 
package designated by the express service carrier with delivery fees paid or provided for. 


By Messenger Service: | caused each such envelope to be delivered by a courier, with 
whom we have a direct billing account, who personally delivered each such envelope to the 
office of the address on the date last written below. 


By Facsimile: {| caused each such document to be served via facsimile electronic 
equipment transmission (fax) on the parties in this action by transmitting a true copy to the 
following fax numbers listed under each addressee below. 


By E-mail: { caused each such document to be served via electronic equipment 
transmission (E-mail) on the parties in this action by transmitting a true copy to the following 
E-mail addresses listed under each addressee below. 
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PROOF OF SERVICE 


Page 2 of 2 
TYPE OF SERVICE | ADDRESSEE 


(C) : David Prescott, Esq. 
- Veritas Justice & Bioethics Institute 
22365 El Toro Road, Suite 109 
Lake Forrest, CA 92630 


Attorney for 
PLAINTIFFS AND PETITIONERS 


(A) | Michael J. Schroeder, Esq. | 
1851 East First Street, Suite 1160 | ; 
Santa Ana, CA 92705 | 


Attorney for 
COUNCIL ON CHIROPRACTIC EDUCATION 


| declare under penalty of perjury the foregoing is true and correct and that this declaration was executed 
on November 12, 2003, at Oakland, California. | \ 
: ro vw 


_ (Signature) — 










DAVID B. MOSS 
(Typed Name) 


